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[8010-01-M] 


Title 17—Commodity and Securities 
Exchanges 


CHAPTER II—SECURITIES AND 
EXCHANGE COMMISSION 


[Release Nos. 33-5992, 34-15305] 


PART 231—INTERPRETATIVE RE- 
LEASES RELATING TO THE SECURI- 
TIES ACT OF 1933 AND GENERAL 
RULES AND REGULATIONS THERE- 
UNDER 


PART 241—iINTERPRETATIVE RE- 
LEASES RELATING TO THE SECURI- 
TIES EXCHANGE ACT OF 1934 AND 
GENERAL RULES AND REGULA- 
TIONS THEREUNDER 


Guides for Disclosure of Projections 
of Future Economic Performance 


AGENCY: Securities and Exchange 
Commission. 


ACTION: Final rule (publication of 
revised guides). 


SUMMARY: The Commission is issu- 
ing a statement encouraging the dis- 
closure of projections and has author- 
ized publication of guides 62 and 5 of 
the guides for preparation and filing 
of registration statements under the 
Securities Act of 1933 and of the 
guides for the preparation and filing 
of reports and proxy and registration 
statements under the Securities Ex- 
change Act of 1934, respectively. The 


guides relate to the voluntary public” 


disclosure by an issuer of projections 
of its future economic performance, 
both with respect to documents filed 
pursuant to the requirements of the 
Federal securities laws and otherwise. 
The guides set forth the Division of 
Corporation Finance’s views regarding 
significant considerations to be taken 
into account in the disclosure of pro- 
jections. In a related action, to further 
encourage the voluntary disclosure of 
projections by public companies the 
Commission is proposing for comment 
a rule to the effect that registrants 
generally would not be held liable 
under the Federal securities laws for 
reasonably based projections made in 
good faith that are subsequently 
proven erroneous. See release No. 33- 
5993 under Proposed Rules in this 
part. 


EFFECTIVE DATE: The guides will 
be followed by the Commission, No- 
vember 15, 1978. 


ADDRESS: The Commission is also 
proposing for comment a safe-harbor 
rule for projection disclosure (release 
No. 5993 published elsewhere in this 
part). Comment is also invited on the 


RULES AND REGULATIONS 


operation of the guides in conjunction 
with the proposed rule. Comments 
should refer to file No. S7-760 and 
should be submitted in triplicate to 
George A. Fitzsimmons, Secretary, Se- 
curities and Exchange Commission, 
500 North Capitol Street, Washington, 
D.C. 20549. 


FOR FURTHER 
CONTACT: 


Steven J. Paggioli, Office of Disclo- 
sure Policy and Proceedings, Divi- 
sion of Corporation Finance, Securi- 
ties -and Exchange Commission, 
Washington, D.C. 202-376-8090. 


SUPPLEMENTARY INFORMATION: 
The Commission has issued a state- 
ment indicating that it encourages cer- 
tain issuers of securities to publish 
projected financial information in fil- 
ings with the Commission or other- 
wise. The Commission also has author- 
ized publication of guides 62 and 5, 
“Disclosure of Projections of Future 
Economic Performance,” of the guides 
for the preparation and filing of regis- 
tration statements under the Securi- 
ties Act of 1933 ' (the “Securities Act’’) 
(15 U.S.C. 77a et seq.) and the guides 
for the preparation and filing of re- 
ports and proxy and registration state- 
ments under the Securities Exchange 
Act of 1934 (the “Exchange Act’) (15 
U.S.C. 78a et seq.). The guides are not 
Commission rules nor do they bear the 
Commission’s official approval; they 
represent practices followed by the Di- 
vision of Corporation Finance in ad- 
ministering the disclosure require- 
ments of the Securities Act and the 
Exchange Act. 

In Securities Act release No. 33-5699, 
April 23, 1976, 41 FR 19986, the Com- 
mission expressed its general views on 
the inclusion of projections in Com- 
mission filings and authorized the 
publication for public comment of 
then proposed guides 62 and 4.? Al- 
though the guides were published for 
comment in release 5699, the Commis- 
sion indicated that the division of Cor- 
poration Finance would follow the 
guides pending final action. The dis- 
cussion which follows addresses cer- 
tain issues raised in release No. 33- 
5699 and the comments received there- 
on. However, attention is directed to 
the text of the guides for a more com- 
plete understanding. — 


INFORMATION 


BACKGROUND AND PURPOSE 


The issue of projections, economic 
forecasts, and other forward-looking 


‘Securities Act Release No. 4936, Decem- 
ber 9, 1968 (33 FR 18617) as amended, 17 
CFR 231.4936, as amended. 

*While proposed guides 62 and 4 as an- 
nounced in release 33-5699 were pending, 
the Commission adopted new guide 4, ‘‘Inte- 
grated Reports to Shareholders,” on June 
17, 1977, Securities Exchange Act Release 
13639, 42 FR 31780 (June 23, 1977). Accord- 
ingly, the amended guide under the Ex- 
change Act is published today as guide 5. 


information has been under active 
consideration by the Commission for 
several years.* 

On November 1, 1972, the Commis- 
sion announced a public rulemaking 
proceeding relating to the use, both in 
Commission filings and otherwise, of 
projections by issuers whose securities 
are publicly traded.‘ These hearings 
were ordered by the Commission for 
the purpose of gathering information 
relevant to a reassessment of its poli- 
cies relating to disclosure of projected 
sales and earnings. 

Information gathered at the hear- 
ings, held from November 10 to De- 
cember 12, 1972, reinforced the Com- 
mission’s observation that manage- 
ment’s assessment of a company’s 
future performance is of importance 
to investors, that such assessment 
should be comprehensible in light of 
the assumptions made and should be 
available, if at all, on an equitable 
basis to all investors. The hearings 
also revealed widespread dissatisfac- 
tion with the absence of guidelines or 
standards that issuers, financial ana- 
lysts, or investors can rely on in issu- 
ing or interpreting projections. 

On February 2, 1973, the Commis- 
sion released a “Statement by the 
Commission on the Disclosure of Pro- 
jections of Future Economic Perform- 
ance.” > In this statement, the Com- 


’The accounting standards division of the 
American Institute of Certified Public Ac- 
countants published a statement of position 
on “Presentation and Disclosure of Finan- 
cial Forecasts” in August 1975. The defini- 
tions of “financial forecast” and “financial 
projection” set forth there distinguish be- 
tween a projection, which relates to ‘“finan- 
cial results based on assumptions which are 
not necessarily the most likely,” and a fore- 
cast, which focuses on ‘the most probable 
financial position, results of operations and 
changes in financial position * * *.” Al- 
though the semantic distinctions may 
become conformed over a period of time, 
the Commission emphasizes that in address- 
ing the area of projections it envisions a 
concept which encompasses both forecasts 
and projections, as those terms were used by 
the AICPA. Thus, any statement by the 
issuer concerning future financial perform- 
ance could be viewed as a projection subject 
to the guideline published herein, including 
those portions of the guide which require 
that the issuer have a reasonable basis for 
issuing such data; that the format and con- 
tent of the projection not be susceptible of 
misleading inferences; and that the projec- 
tion be presented in such a manner as will 
promote investor understanding. Also, see 
Report of the Advisory,Committee on Cor- 
porate Disclosure to the SEC (hereinafter 
“Report”), House Committee on Interstate 
and Foreign Commerce, 95th Cong., Ist 
Sess., Committee Print 95-29 (2 vols.), No- 
vember 3, 1977, Appendix X-A for a general 
discussion of the development of the Com- 
mission's practices relating to projections, at 
A-265. 

‘Securities Exchange Act Release No. 
9844 (Nov. 1,.1972), 37 FR 23850. 

SSecurities Act Release No. 5362 (Feb. 2, 
1973), 38 FR 7220. 
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mission determined that on the basis 
_of the information obtained through 
the hearings, staff recommendations, 
and its experience in administering 
the Federal securities laws, changes in 
its longstanding policy generally not 
to permit the inclusion of projections 
in registration statements and reports 
filed with the Commission would assist 
in the protection of investors and 
would be in the public interest. The 
Commission also set forth several con- 
clusions regarding the manner in 
which projections should be made and 
announced that it had directed the di- 
vision of corporation finance to pre- 
pare specific releases and rule and 
form changes to implement that Com- 
mission’s plan to integrate projections 
into the disclosure system. 

On April 25, 1975, the Commission 
published a series of rule and form 
proposals relating to projections of 
future economic performance.* These 
proposals would have established an 
elaborate disclosure system for compa- 
nies choosing to make public projec- 
tions. 

Approximately 420 letters of com- 
ment were received on these proposals. 
Although the majority of commenta- 
tors agreed that projection informa- 
tion is significant, virtually all of them 
opposed the proposed system because 
they felt that the proposals would in- 
hibit rather than foster projection 
communications between management 
and the investment community.’? Due 
to the important legal, disclosure 
policy, and technical issues raised by 
the commentators, the Commission on 
April 23, 1976, determined to withdraw 
all but one of the proposed rule and 
form changes regarding projections.® 

The Commission did, however, ex- 
press its general views in the April 
1976 release on the inclusion of projec- 
tions in Commission filings, and au- 
thorized the publication for comment 
of proposed guides for the disclosure 
of projections in Securities Act regis- 
tration statements and Exchange Act 
reports. 


RELEASE 33-5699 AND THE PROPOSED 
GUIDES 


In its statement of general views in 
release 33-5699, the Commission indi- 


®Securities Act. Release No. 5581 (Apr. 25, 
1975), 40 FR 20316. These proposals also 
dealt with more timely reporting of changes 
in control of a registrant on form 8-K. 
Amendments to the change in control dis- 
closure requirement of form 8-K_ were 
adopted in Securities Exchange Act Release 
No. 13156, January 13, 1977, 42 FR 4424. 

7See “Evaluation of SEC Policies and 
Practices Regarding Projections,” in Report 
supra note 3, at A-265. 

5’Securities Act Release No. 5699 (April 23, 
1976), 41 FR 19986. The adopted amend- 
ment deleted the phrase “predictions as to 
specific future earnings’ from the items of 
information described in note (c) to rule 
14a-9 under the Exchange Act (17 CFR 
240.14a-9) as being possibly misleading. 
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cated that it would not object to dis- 
closure in filings with the Commission 
of projections which are made in good 
faith and have a reasonable basis: Pro- 
vided, That they are presented in an 
appropriate format and accompanied 
by information adequate for investors 
to make their own judgments. The 
Commission also expressed its concern 
over the problem of selective disclo- 
sure of material nonpublic informa- 
tion regarding registrants and remind- 
ed issuers of their responsibilities 
under the Federal securities laws in 
connection with the dissemination of 
management’s assessment of a compa- 
ny’s future performance. The Commis- 
sion noted that registrant’s responsi- 
bilities to make full and prompt disclo- 
sure of material facts, both favorable 
and unfavorable, regarding their fi- 
nancial condition may extend to situa- 
tions where management knows its 
previously disclosed assessments no 
longer have a reasonable basis. 


ADVISORY COMMITTEE 
RECOMMENDATIONS 


The Commission’s disclosure policy 
on projections and other items of soft 
information was among the subjects 
considered by the Advisory Committee 
on Corporate Disclosure. In its final 
report, issued November 3, 1977, the 
advisory committee made several rec- 
ommendations for significant changes 
in that policy.® Generally, the commit- 
tee recommended that the Commis- 
sion issue a public statement encour- 
aging companies voluntarily to dis- 
close management projections in their 
filings with the Commission and else- 
where. In-making this recommenda- 
tion, the advisory committee noted 
that its position on specific aspects of 
projection disclosure would permit 
wide latitude to companies issuing pro- 
jections and stated that the Commis- 
sion should review and monitor projec- 
tion disclosure to determine the utility 
to investors of such information and 
the costs to issuers. z. 


THE COMMISSION’S VIEWS 


The Commission concurs in the advi- 
sory committee’s recommendation and 
findings. As noted by the advisory 
committee, the availability of forward- 
looking and analytical information is 
important to an investor’s assessment 
of a corporation’s future earning 
power and may be material to in- 
formed investment decisionmaking.’ 
Projections and other types of for- 
ward-looking information are general- 
ly available within the investment 
community and are obtained and used 
by investors and their advisers.'! 


*Report, supra note 3, at 344-79. 

Report, supra note 3, at 349-50. 

"The advisory committee’s survey of indi- 
vidual investors indicated that nearly half 
of the investors surveyed favored disclosure 
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In addition, a majority of the com- 
mentators on the guides proposed in 
release No. 5699 were in favor of a po- 
sition that would permit the inclusion 
of projections in filings with the Com- 
mission by those issuers with the abili- 
ty and willingness to make them." Ac- 
cordingly, in light of the significance 
attached to projection information 
and the prevalence of projections in 
the corporate and investment commu- 
nity, the Commission has determined 
to follow the recommendation of the 
advisory committee and wishes to en- 
courage companies to disclose manage- 
ment. projections both in their filings 
with the Commission and in general." 
In order to further encourage such 
disclosure, the Commission has, in a 
separate release issued today, pro- 
posed for comment a safe-harbor rule 
for projection information whether or 
not included in Commission filings." 
The Commission also has determined 
to authorize publication of revised 
staff guides to assist implementation 
of the advisory committee’s recom- 
mendation. A summary of the recom- 
mendations of the advisory committee 
regarding particular aspects of projec- 
tion disclosure, corresponding com- 
ments received on the guides as pro- 
posed in release No. 5699 and in re- 
sponse to release No. 5707,"° and the 
position adopted in the final guides is 
set forth immediately below. 


in annual reports of a company’s projected 
earnings per share for a full year. Report at 
290. Similarly, the advisory committee staff 
survey of equity analysts indicated that 
management’s projections of company per- 
formance are considered vital information 
in the first instance rather than simply con- 
firmatory of analysts’ own projections. 
Report at 55-57. 

See comments collected in file No. S7- 
561. 

“The advisory committee also recom- 
mended that the Commission encourage the 
disclosure of other items of “soft informa- 
tion,’”’ such as planned capital expenditures 
and financing, management plans and ob- 
jectives, statements of dividend policies, and 
statements of capital structure policies. See 
report at 365-380. In this regard, guidelines 
for the disclosure of this information are 
being considered generally, as well as in con- 
nection with specific proposals to amend 
guides 22 (management analysis of the fi- 
nancial statements) and 26 (statement of 
dividend policy) to implement further the 
advisory committee’s recommendations re- 
garding soft information. 

4 Securities Act Release No. 5993, See Pro- 
posed Rules in this issue. 

In Securities Act Release No. 5707, May 
18, 1976, 41 FR 21370, comments were solic- 
ited by the advisory committee on the fol- 
lowing question: “Should the SEC require 
corporate filings to set forth more forward- 
looking and analytical information regard- 
ing the company’s business operations?” 
(Please consider the legal liability and com- 
petitive problems associated with such a re- 
quirement and whether such information 
should be reviewed by auditors.) 
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DISCUSSION OF THE STAFF’S GUIDES 
PUBLISHED HEREIN 


VOLUNTARY VERSUS MANDATORY 
DISCLOSURE 


In the proposed guides published in 
release No. 33-5699, the Division of 
Corporation Finance set forth its view 
that management should have the 
option to present in Commission fil- 
ings its good faith assessment of a 
company’s future performance. The 
advisory committee and the commen- 
tators are in accord with the view that 
a voluntary projection system is more 
appropriate than a mandatory system. 
The advisory committee noted that a 
mandatory system would require the 
adoption of specific disclosure rules 
and regulations and felt that the Com- 
mission did not yet have an appropri- 
ate basis for formulating such require- 
ments. In addition, the committee did 
not believe that all companies should 
be required to sustain the expenses 
and burdens that might be associated 
with mandatory disclosure. Further, 
the committee was of the view that 
many companies would find it difficult 
to prepare adequate projections due to 
lack of operating history, general eco- 
nomic factors, or industry conditions 
and should not be compelled to sub- 
ject themselves to possible risks of lia- 
bility for inaccurate projections. '* 

In view of the advisory committee’s 
recommendation and the comments 
received, the proposed guides continue 
to reflect the position that disclosure 
of projections and other items of for- 
ward-looking information in Commis- 
sion filings is permitted but not re- 
quired. 

However, the concern expressed in 
release No. 53-5699 is reiterated re- 
garding the selective disclosure of ma- 
terial nonpublic information; projec- 
tion information should not be made 
available on a selective basis. Issuers 
have a further responsibility to make 
full and prompt disclosure of material 
facts regarding their financial condi- 
tion, and this responsibility extends to 
situations where previously disclosed 
projections no longer have a reason- 
able basis. 


REPORTING COMPANIES /NONREPORTING 
COMPANIES 


The Commission’s 1975 rule propos- 
als included a 3-year Exchange Act re- 
porting history and prior budgeting 
experience requirement in order to 
qualify for the safe harbor protec- 
tion.'? Several commentators took 
issue with this requirement, and sug- 
gested that projection information re- 
garding new and promotional compa- 
nies may be more significant in that 
forecast information may be most val- 


.**Report, supra note 3, at 354-55. 
“Securities Act Release No. 5581, April 
28, 1975, 40 FR 20316. 


RULES AND REGULATIONS 


uable regarding companies that do not 
have a history of public information. 
Although the 1975 proposals were 
ultimately withdrawn, the guides pro- 
posed in release No. 5699 indicated the 
division’s view that a history of oper- 
ations or experience in projecting may 
be among the factors providing a rea- 
sonable basis for management’s assess- 
ment of a company’s future economic 
performance. Nevertheless, it would 
not appear that such history and ex- 
perience would be necessary in all in- 
stances to provide reasonably based 
projections. Accordingly, the revised 
guides do not provide reporting, oper- 
ating history, or other status criteria 
for those public companies desiring to 
make public projection disclosure. *® 


DISCLOSURE OF ASSUMPTIONS 


In paragraph (c) of the proposed 
guides the division indicated its belief 
that investor understanding of the 
basis for and limitations of projections 
would be enhanced by disclosure of 
the assumptions which in manage- 
ment’s opinion are significant to the 
projections or are the key factors 
upon which the financial results of 
the enterprise depend. The commenta- 
tors generally were in accord with the 
position that disclosure of assump- 
tions is perhaps the most significant 
factor in facilitating investor under- 
standing. As noted by the advisory 
committee, such disclosure provides a 
framework for analysis of the projec- 
tion and further reflects on manage- 
ment’s planning capabilities. However, 
the advisory committee recommended 
that disclosure of assumptions be en- 
couraged but not required, in order to 
make projecting more attractive to 
registrants, until there is more experi- 
ence with projection disclosure. '® 

While the division believes that dis- 
closure of assumptions would help in- 
vestors to comprehend projections and 
assist in establishing a reasonable 
basis for projections disclosed, there 


1%See Report, supra note 3, at 356. This 
result is consistent with the recommenda- 
tions of the advisory committee. 

1?Report, supra note 3, at 358. The revised 
guides do not reflect the position that pro- 
jections disclosed without assumptions are 
per se misleading. However, Cf. Beecher v. 
Able, 374 F. Supp. 341 (S.D.N.Y., 1974) 
wherein it was held that ‘“* * * any assump- 
tions underlying the projection must be dis- 
closed if their validity is sufficiently in 
doubt that a reasonably prudent investor, if 
he knew of the underlying assumptions, 
might be deterred from crediting the fore- 
cast. Disclosure of such underlying assump- 
tions is necessary to make * * * [the fore- 
cast] * * * not misleading.” 374 F. Supp. at 
348. However, it should be noted that the 
Beecher court went on to indicate that 
“{Alll projections will be based on numer- 
ous assumptions, some of which are so rea- 
sonable and so likely to be borne out by the 
facts that they may be left unstated. Id. at 
n. 6. 


may be instances where reasonably 
based and adequately presented pro- 
jections would significantly add to the 
mix of information available to inves- 
tors in the absence of disclosure of un- 
derlying assumptions. However, the di- 
vision believes under certain circum- 
stances the disclosure of underlying 
assumptions may be material to an un- 
derstanding of the projected results. 
For example, where projected results 
are based to a significant degree upon 
the introduction of a new product or 
service meeting certain anticipated 
levels of sales and contribution to 
earnings, disclosure of the projection 
without this information might be 
misleading. 


ITEMS TO BE PROJECTED 


Paragraph (b) of the proposed 
guides indicated that traditionally pro- 
jections have been given for three 
items generally considered to be of pri- 
mary interest to investors: Sales or 
revenues, net income, and earnings per 
share. These items usually are pre- 
sented together in order to avoid any 
misleading inferences that may arise 
when individual items reflect contra- 
dictory trends. Although these three 
items usually are the key elements in 
an appropriate presentation of a pro- 
jection, the division recognizes that 
there may be circumstances when 
company management should be given 
flexibility in, determining whether 
other or additional financial items 
should also be presented.”° 


THIRD PARTY REVIEW 


The proposed guides suggested that 
additional support for projections 
could be furnished through an outside 
review. If such a review were to be in- 
cluded, disclosure of the reviewer’s 
qualifications, the relationship of the 
reviewer to the registrant, and the 
extent of the review would be re- 
quired. A reviewer would be deemed 
an expert and an appropriate consent 
would be required to be filed with a 
registration statement under the Secu- 
rities Act, if the reviewed projection 
and report were included therein.” 

A few commentators opposed outside 
review per se, suggesting that outside 
review could lend a false aura of great- 
er credibility to projection informa- 
tion. It was further suggested that 
“shopping” for favorable reviews 
would be possible under the proposed 
guides and that only those persons 
who can clearly demonstrate indepen- 
dence from management should be 
permitted to review projections. 


*See Report, supra note 3, at 362. The re- 
vised guides do not require that any specific 
items be projected. However, selective pro- 
jection of only favorable items may create 
misleading inferences. 

™See Section 7 of the Securities Act of 
1933. 15 U.S.C. 77g. 
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The advisory committee concurred 
with the position on outside review as 
set forth in the proposed guides with- 
out further comment or recommenda- 
tion. The final guides do not change 
this position on outside review. 

Although the division shares the ex- 
pressed concern regarding relationship 
of reviewers to companies that make 
projections, it believes that outside 
review should be permitted, provided 
appropriate disclosures are - made 
about relationships between reviewers 
and registrants.?? In this regard, a 
person should not be named as an out- 
side reviewer if he actively assisted in 
the preparation of the projection. 


REVISION AND UPDATING OF PROJECTIONS 


In release 33-5699, the Commission 
reminded issuers of their responsibili- 
ty to make full and prompt disclosure 
of material facts, both favorable and 
unfavorable, regarding their financial 
condition, and that this responsibility 
may extend to situations where man- 
agement knows its previously disclosed 
assessments no longer have a reason- 
able basis. In addition, the proposed 
guides recommended that investors be 
informed of management’s intentions 
with respect to furnishing updated 
projections. Although the advisory 
committee concluded that periodic up- 
dating of projection information 
should not be required, it recommend- 
ed that this position again be noted.” 

The advisory committee also recom- 
mended that public companies be al- 
lowed to revise their projections while 
“in registration,” and that current 
projections would be appropriately in- 
cluded in registration statements (up- 
dated as necessary) filed under the Se- 
curities Act.** : 

In release 33-5180,” “Guidelines for 
the Release of Information by Issuers 
Whose Securities are in Registration,” 
the Commission stated that issuers in 
registration should avoid the issuance 
of forecasts, projections, or predictions 
relating but not limited to revenues, 
income, or earnings per share. Al- 
though an issuer in_ registration 
should carefully consider all facts and 


. ™The guides, as published, call for disclo- 

sure of the qualifications of the reviewer, 
and the extent of the review in detail suffi- 
cient to indicate how the projection was 
analyzed and evaluated, and the basis for 
the conclusion reached. Disclosure is also re- 
quired as to any other material factors con- 
cerning any aspect of the process by which 
any outside review was sought or obtained. 
Depending upon the facts, this provision 
might require disclosure of a registrant’s un- 
successful efforts to obtain an outside 
review. Also, the auditing standards division 
of the AICPA currently has standards for 
review of projections under consideration. 

*% This recommendation is incorporated in 
the published guides. 

*4See Report, supra note 3, at 360-361. 

*°Securities Act Release No. 5180, August 
16, 1971, 36 FR 16506. 
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circumstances in determining whether 
a projection could be deemed to consti- 
tute an offer in violation of section 5 
of the Act, to the extent the position 
expressed in release 33-5180 would 
prevent issuers in registration from 
making projections or including them 
in their filings that position is super- 
seded. 


TIME PERIOD FOR PROJECTIONS, 
DISCONTINUANCE AND RESUMPTION 


» The proposed guides did not suggest 
a specific time period that may be ap- 
propriately covered by a projection. 
Due to factors that vary among indus- 
tries, companies disclosing projections 
should have the responsibility for se- 
lecting the most appropriate time 
period depending on all the facts and 
circumstances. The advisory commit- 
tee concurred in the approach taken 
by the proposed guides and the final 
guides reflect this position. 

The advisory. committee was also of 
the opinion that the use of projections 
would be encouraged if companies 
were permitted to discontinue making 
projections. Changed business condi- 
tions may make sound projections pos- 
sible in one year and impracticable in 
another. Accordingly, the final guides 
incorporate the advisory committee’s 
recommendation, but indicate that 
companies should not discontinue or 
resume making projections in Commis- 
sion filings without a reasonable basis 
for such action. In the view of the divi- 
sion, if the registrant were to furnish 
projections only when they are favora- 
ble and not when they are unfavor- 
able, this pattern of disclosure might 
be viewed as misleading. 


OTHER MATTERS 
TAX SHELTERS 


In a footnote to the proposed guides 
in release 33-5699,"° it is stated that in 
view of the different considerations 
that apply to tax shelter investments, 
the guides would not apply to filings 
covering such securities. Meaningful 
projections for tax shelter investments 
may involve a much longer time 
period, with a correspondingly more 
limited accuracy and reliability; items 
to be projected other than those tradi- 
tionally used, such as sales/revenues, 
net income, and earnings per share 
may be more relevant in considering 
these investments. 

Accordingly, the guides as proposed 


“and adopted have been formulated 


with regard to projections made out- 
side the context of tax shelter invest- 
ments. However, certain items may be 
capable of more accurate prediction in 
tax shelters (e.g., depreciation, amorti- 
zation and debt service), and reason- 
ably based and adequately presented 


Securities Act Release No. 5699, supra 
note 7, at note 5. 
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projections of such items are not in- 
tended to be precluded. 


PROJECTIONS REQUIRED BY REGULATORY 
AUTHORITIES 


Frequently issuers are required to 
submit projection information to 
other Federal and State regulatory au- 
thorities. This information often is re- 
quested with respect to a lengthy time 
period, e.g., 10 years or more. This in- 
formation may often be publicly avail- 
able and may consist of material the 
accuracy of which might be question- 
able, in view of the length of time cov- 
ered, when considered from the view- 
point of investors. Accordingly, issuers 
have raised questions regarding their 
obligations under the federal securi- 
ties laws with respect to this informa- 
tion. 

While the submission of this type of 
information to Federal or State regu- 
latory authorities pursuant to their re- 
quirements under circumstances in 
which it would be publicly available 
would not in and of itself violate the 
Federal securities laws or require issu- 
ers to make corresponding public pro- 
jections in filings with the Commis- 
sion or otherwise, issuers should con- 
sider their obligation to assure that 
material facts concerning its financial 
condition are promptly and fully dis- 
closed and that the information sub- 
mitted does not become misleading by 
virtue of subsequent events.’ 


OPERATION OF THE GUIDES 


As indicated above, publication of 
the amended guides is intended to im- 
plement the position of the Commis- 
sion and of the advisory committee 
that the making of projections be en- 
couraged. Because of the Commis- 
sion’s responsibility to protect inves- 
tors and safeguard the public interest 
in connection with sales and purchases 
of securities, the encouragement of 
projection information is an experi- 
ment and the relaxation of the Com- 
mission’s policy in this area will be 
monitored. Since the amended guides 
substantially have been the subject of 
public comment, the guides will be ef- 
fective immediately November 15, 
1978. However, since the Commission 
is also proposing for comment a safe- 
harbor rule for projection disclosure 
(see Securities Act Release No. 5993 in 


7In this regard, issuers may wish to con- 
sider the appropriateness of clearly distin- 
guishing such information from any projec- 
tions already made, or clearly indicating 
that the information should not be consid- 
ered as a projection for any purpose other 
than consideration by the requesting au- 
thority. In this connection, issuers may also 
wish to consider the appropriateness of 
filing a report on form 8-K, 17 CFR 249.308, 
under item 5, in which the furnishing of 
this information could be disclosed and the 
purpose of its submission and nature of its 
use clarified. 
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this separate part), comment is also in- 
vited on the operation of the guides in 
conjunction with the proposed rule. 
Comments should refer to file No. S7- 
760 and should be submitted in tripli- 
cate to George A. Fitzsimmons, Secre- 
tary, Securities and Exchange Com- 
mission, 500 North Capitol Street, 
Washington, D.C. 20549. All comments 
will be available for public inspection. 

Accordingly, 17 CFR Chapter II is 
amended as follows: 

1. Part 231 is amended by adding 
Guide 62, “Disclosure of Projections of 
Future Economic Performance,” to 
the guides for preparation and filing 
of registration statements under the 
Securities Act of 1933 to read as fol- 
lows: 


TEXT OF THE GUIDES 


GUIDE 62, DISCLOSURE OF PROJECTIONS OF 
FuTURE ECONOMIC PERFORMANCE 


PRELIMINARY NOTE 


In furtherance of the Commission’s policy 
of encouraging projections, as set forth in 
Securities Act Release No. 33-5992, this 
guide sets forth the views of the division of 
corporation finance on the voluntary disclo- 
sure of projections of future economic per- 
formance in registration statements filed 
under the Securities Act of 1933. The divi- 
sion encourages the use in registration 
statements of management’s projections of 
‘future economics performance that have a 
reasonable basis and are presented in an ap- 
propriate format. The guidelines set forth 
herein represent the division’s views.on im- 
portant factors to be considered in formu- 
lating such projections. 

The guides are not rules of the Commis- 
sion nor are they published as bearing the 
Commission’s official approval; they repre- 
sent practices followed by the Commission's 
division of corporation finance in adminis- 
tering the disclosure requirements of the 
Federal securities laws. 

1. Basis for projections. The division be- 
lieves that management should have the 
option to present in Commission filings its 
good faith assessment of. a registrant’s 
future performance. Management must, 
however, have a reasonable basis for such 
an assessment. Although a history of oper- 
ations or experience in projecting may be 
among the factors providing a basis for 
management’s assessment, the division does 
not believe that a company always must 
have had such a history or experience in 
order to formulate projections with a rea- 
sonable basis. 

An outside review of management’s pro- 
jections may furnish additional support for 
having a reasonable basis for a projection. If 
management decides to include a report of 
such a review in the registration statement, 
there should also be disclosure of the quali- 
fications of the reviewer, the extent of the 
review, the relationship between the review- 
er and the registrant and any other material 
factors concerning the process by which any 
outside review was sought or obtained. 
Moreover, the reviewer would be deemed an 
expert and an appropriate consent must be 
filed with the registration statement. © 

2. Format for projections. In.determining 
the appropriate format for projections in- 
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clude in Commission filings, consideration 
must be given to, among other things, the 
financial items to be projected, the period to 
be covered, and the manner of presentation 
to be used. Although traditionally projec- 
tions have been given for three financial 
items generally considered to be of primary 
importance to investors (revenues, net 
income and earnings per share), projection 
information need not necessarily be limited 
to these three items. However, management 
should take care to assure that the choice of 
items projected is not susceptible of mis- 
leading inferences through selective projec- 
tion of only favorable items. 

Revenues, net income, and earnings per 
share usually are presented together in 
order to avoid any misleading inferences 
that may arise when the individual items re- 
flect contradictory trends. There may be in- 
stances, however, when it is appropriate to 
present earnings from continuing oper- 
ations, or income before extraordinary 
items in addition to or in lieu of net income. 
It generally would be misleading to present 
sales or revenue projections without one of 
the foregoing measures of income. 

The period that may appropriately be cov- 
ered by a projection depends to a large 
extent on the particular circumstances of 
the company involved. For certain compa- 
nies in certain industries, a projection cover- 
ing a 2- or 3-year period may be entirely rea- 
sonable. Other companies may not have a 
reasonable basis for projections beyond the 
current year. Accordingly, management 
should select the period most appropriate in 
the circumstances In addition, management 
in making a projection should disclose what 
in its opinion is the most probable specific 
amount or the most reasonable range for 
each financial item projected based on the 
selected assumptions. Ranges should not, 
however, be so wide as to make the disclo- 
sures meaningless. Moreover, several projec- 
tions based on varying assumptions may be 
judged by management to be more meaning- 
ful than a single number or range. and 
would be permitted. 

3. Investor understanding. When manage- 
ment chooses to include its projections in a 
Commission filing, the disclosures accompa- 
nying the projections should facilitate in- 
vestor understanding of the basis for and 
limitations of projections. In this regard in- 
vestors should be cautioned against attrib- 
uting undue certainty to management’s as- 
sessment, and the division believes that in- 
vestors would be aided by a statement indi- 
cating management’s intention regarding 
the furnishing of updated projections. The 
division also believes that investor under- 
standing would be enhanced by disclosure of 
the assumptions which in management’s 
opinion are most significant to. the projec- 
tions or are the key factors upon which the 
financial results of the enterprise depend, 
and encourages disclosure of assumptions in 
a manner that will provide a framework for 
analysis of the projection. 

Management should also consider wheth- 
er disclosure of the accuracy or inaccuracy 
of previous projections would provide inves- 
tors with important insights into the limita- 
tions of projections. In this regard, consider- 
ation should be given to presenting the pro- 
jections in a format that will facilitate sub- 
sequent analysis of the reasons for differ- 
ences between actual and forecast results. 
An important benefit may arise from the 
systematic anaylsis of variances between 


projected and actual results on a continuing 
basis, since such disclosure may highlight 
for investors the most significant risk and 
profit-sensitive areas in a business oper- 
ation. 

With respect to previously issued projec- 
tions, registrants are reminded of their re- 
sponsibility to make full and prompt disclo- 
sure of material facts, both favorable and 
unfavorable, regarding their financial condi- 
tion. This responsibility may extend to situ- 
ations where management knows or has 
reason to know that its previously disclosed 
projections no longer have a reasonable 
basis. x 

Since a company’s ability to make projec- 
tions with relative confidence may vary with 
all the facts and circumstances, the respon- 
sibility for determining whether to discon- 
tinue or resume making projections is best 
left to management. However, the division 
encourages companies not to discontinue or 
resume projections in Commission filings 
without a reasonable basis. 


2. Part 241 is amended by adding 
Guide 5, “Disclosure of Projections of 
Future Economic Performance,”: to 
the guides for the preparation and 
filing of reports and proxy and regis- 
tration statements under the Securi- 
ties Exchange Act of 1934 to read as 
follows: 


GuiIpE 5—GUIDES FOR THE PREPARATION AND 
FILInG oF REPORTS AND PROXY AND REGIS- 
TRATION STATEMENTS UNDER THE SECURI- 
TIES EXCHANGE ACT OF 1934 


DISCLOSURE OF PROJECTIONS OF FUTURE 
ECONOMIC PERFORMANCE 


{The guide is identical to guide 62 except 
(1) the first sentence of the preliminary 
note refers to “registration statements, re- 
ports, and proxy statements filed under the 
Securities Exchange Act of 1934”, and (2) 
the last sentence of the second paragraph 
under the caption “Basis for Projections” 
concerning the filing of a consent by the re- 
viewer-expert would be omitted.] 


AUTHORIZATION OF PUBLICATION FOR 
GUIDES 


The Commission hereby authorizes 
publication of guides 62 and 5, pursu- 
ant to the Securities Act of 1933, par- 
ticularly sections 7 and 10 thereof, and 
the Securities Exchange Act of 1934, 
particularly sections 12, 13, 15(d), and 
23(a). 


(Secs. 7, 10, 48 Stat. 78, 81; secs. 12, 13, 15¢d), 
23(a), 48 Stat. 892, 894, 895, 901; sec. 205, 48 
Stat. 906; sec. 203(a), 49 Stat. 704; secs. 1, 3, 
8, 49 Stat. 1375, 1377, 1379; secs. 8, 202, 68 
Stat. 685, 686; secs. 3, 4, 10, 78; secs. 1, 2, 
28(c), 84 Stat. 1435, 1497; sec. 105¢b), 88 
Stat. 1503; secs. 8, 9, 10, 18, 89 Stat. 117, 118, 
119, 155 (15 U.S.C. 77g, 77j, 782, 78m, 780%d), 
78w(a)).) 


By the Commission. 


GEORGE A. FITZSIMMONS, 
Secretary. 
NOVEMBER 7, 1978. 
{FR Doc. 78-32163 Filed 11-14-78; 8:45 am] 
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SECURITIES AND EXCHANGE 
COMMISSION 


{17 CFR Parts 230, 240, 250, 260] 


{Release Nos. 33-5993, 34-15306, 35-20764, 
39-517] 


SAFE-HARBOR RULE FOR PROJECTIONS 
Proposed Rules 


AGENCY: Securities and Exchange 
Commission. 


ACTION: Proposed rules. 


SUMMARY: The Commission is pro- 
posing the adoption of a rule provid- 
ing a “safe harbor” from liability 
under the Federal securities laws for 
management projections of revenues, 
income, and earnings per share. Under 
the rule as proposed (Version ‘A’’), 


such projections would be deemed not” 


to be false or misleading under the lia- 
bility provisions of the Federal securi- 
ties laws if they (1) Were prepared 
with a reasonable basis, and (2) were 
disclosed in good faith. The Commis- 
sion is also requesting comments on an 
alternative version of the “safe 
harbor” rule recommended by the Ad- 
visory Committee on Corporate Disclo- 
sure (Version “‘B’’). 


DATE: Comments should be submit- 
ted on or before December 29, 1978. 


ADDRESS: Comments should refer to 
file No. ST-760 and should be submit- 
ted in triplicate to George A. Fitzsim- 
mons, Secretary, Securities and Ex- 
change Commission, 500 North Capitol 
Street, Washington, D.C.- 20549. All 
comments will be available for public 
inspection. 


FOR FURTHER 
CONTACT: - 


Steven J. Paggioli, Office of Disclo- 
sure Policy and Proceedings, Divi- 
sion of Corporation Finance, Securi- 
ties and Exchange Commission, 500 
North Capitol Street, Washington, 
D.C. 20549, 202-376-8090. 


SUPPLEMENTARY INFORMATION: 
The Securities and Exchange Commis- 
sion today proposed for comment a 
rule that is designed to provide a “safe 
harbor” from the liability provisions 
of the Federal securities laws for man- 
agement statements of projections of 
company economic performance that 
have a reasonable basis and are dis- 
closed in good faith. The Commission 
is also requesting comments on an al- 
ternative version of the “safe harbor” 
rule recommended by the Advisory 
Committee on Corporate Disclosure. 
In a separate release issued today,' the 


INFORMATION 


‘Securities Act release No. 5992, Nov. 7, 
1978. See release No. 5992 in this separate 
part. In this release, comment was also in- 
vited on the operation of the Guides in con- 
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Commission published revised Guides 
62 and 5, “Disclosure of Projections of 
Future Economic Performance,” (the 
“Guides’’) under the Securities Act of 
1933 (the “Act’’) (15 U.S.C. 77a et seq. 
as amended by Pub. L. No. 94-29) 
(June 4, 1975), and the Securities Ex- 
change Act of 1934 (the “Exchange 
Act”) (15 U.S.C. 78a et seq. as amend- 


_ ed by Pub. L. No. 94-29 (June 4, 1975). 


The Guides set forth the views of the 
Division of Corporation Finance re- 
garding important factors to be con- 
sidered in disclosing projections of 
future company economic perform- 
ance. In release 33-5992, the Commis- 
sion stated that it wished to encourage 
the making of projections by regis- 
trants both in Commission filings and 
in general, reflecting the recommenda- 
tion of the Commission’s Advisory 
Committee on Corporate Disclosure.? 
The “‘safe harbor’ rule is proposed for 
the same reason. This release contains 
a discussion of the background and 
purpose of the proposed rule and a 
brief description thereof. Attention is 
directed to the text of the proposed 
rule for a mote complete understand- 
ing. 


BACKGROUND AND PURPOSE 


In Securities Act release No. 5699,° 
the Commission published for com- 
ment proposed staff Guides 62 and 4 
on Disclosure of Projections of Future 
Economic Performance. These propos- 
als served as the basis for the revised 
staff Guides that are published today. 
In release 33-5699, the Commission 
stated its belief that reasonably based 
and adequately presented projections 
should not subject issuers to liability 
under the Federal securities laws, 
solely because the projected results 
did not materialize. In this regard, the 
Commission noted that even the most 
carefully prepared and thoroughly 
documented projections may prove in- 
accurate. 

Several of the commentators on the 
proposed Guides‘ urged the adoption 
of a safe-harbor rule for projections 
made by issuers and reviewed by third 
parties, stating that the absence of a 
safe harbor rule may discourage the 
dissemination of projections. 


junction with the proposed safe-harbor 
rules. In addition, the proposed rules con- 
tain a preliminary note indicating that the 
Guides contain certain considerations to be 
taken into account in the disclosure of pro- 
jections. 

?Report of the Advisory Committee on 
Corporate Disclosure to the Securities and 
Exchange Commission, House Committee 
on Interstate and Foreign Commerce, 95th 
Cong., Ist sess. Committee Print 95-29, Nov. 
3, 1977, at 344-79. See appendix X-A of that 
report for a discussion of Commission poli- 
cies and practices regarding projections. 

°’Securities Act release No. 5699, 41 FR 
19986, Apr. 23, 1976. 

‘See comments collected at ‘file No. ST- 
561. 
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While the proposed Guides were 
pending, the Commission’s Advisory 
Committee on Corporate Disclosure 
considered the subject of “soft infor- 
mation” disclosure generally. In its 
final report, the Advisory Committee 
concurred with the Commission’s 
views but recommended the adoption 
of a safe-harbor rule in order to en- 
courage voluntary projection disclo- 
sure, noting that the law is not conclu- 
sively settled in this regard.® 

Accordingly, the Commission is pro- 
posing for comment a “safe harbor” 
rule (Version “A’’) and is requesting 
comments on the rule recommended 
by the Advisory Committee in its final 
report® (Version “‘B’’). 

The proposed rule (Version ‘A’’) 
provides that for purposes of the lia- 
bility provisions of the Federal securi- 
ties laws’ a statement containing a 


5See, e.g., Marx v. Computer Sciences 
Corp., 507 F. 2d 485 (9th Cir. 1974); Doigow 
v. Anderson, 53 F.R.D. 664 (EDNY 1971), 
aff'd per curiam 464 F. 2d 437 (2d Cir. 1972); 
REA Express, Inc. v. Interway Corp., 410 F. 
Supp. 92 (SDNY, 1976); Beecher v. Able, 374 
F. Supp. 341 (SDNY 1974); Green v. Johnop, 
Inc., 358 F. Supp. 413 (D. Ore. 1973). 

*Report, supra note 2, at 364-66. As noted 
infra, Version “A” of the ‘‘safe harbor’ rule 
as proposed varies from thet of the Adviso- 
ry Committee in certain respects. Comment 
is specifically invited on whether the Advi- 
sory Committee’s rule would be preferable. 
The text of that rule is as follows: 

A statement of a management projection 
of future company ecnomic performance or 
a statement of management plans and ob- 
jectives for future company operations shall 
be deemed not to be an untrue statement of 
material fact; a statement false or mislead- 
ing with respect to any material fact; an 
omission to state a material fact necessary 
to make a statement not misleading; or the 
employment of a manipulative, deceptive, or 
fraudulent device, contrivance, scheme, 
transaction, act practice, course of business, 
or an artifice to defraud; as those terms are 
used in the Securities Act of 1933, the Secu- 
rities Exchange Act of 1934, or the Public 
Utility Holding Company Act of 1935, or 
rules and regulations thereunder, unless 
such information: 

(1) Was prepared without a reasonable 
basis; or 

(2) Was disclosed other than in good faith. 

As part of its accounting regulations, reg- 
ulation S-X, the Commission already had 
adopted safe harbor provisions concerning 
the disclosure. of replacement cost informa- 
tion (17 CFR 210.317(g) and future net rev- 
enues from the production of proved oil and 
gas reserves (17 CFR 210.3-18(k)(6(v)). The 
disclosure of projections differs from these 
areas of disclosure in that projection disclo- 
sure is voluntary and some registrants may 
already have had experience in preparing 
projections. In addition, it is intended that 
the safe harbor rule concerning projections 
would apply to all projections, whether or 
not made in filings with the Commission; 
the rules concerning replacement cost data 
and future net revenues from the produc- 
tion of proved oil and gas reserves reach 
only such data as appears in filings with the 
Commission. 

See sects.11, 12, and 17 (15 U.S.C. 77 k, 1, 
and g) of the Securities Act of 1933; secs. 10, 

Footnotes continued on next page 
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projection of revenues, income (loss), 
and earnings (loss) per share shall be 
deemed not to be an untrue statement 
of a material fact, a statement false or 
misleading with respect to any materi- 
al fact, an omission to state a material 
fact necessary to make a statement 
not misleading, or the employment of 
a manipulative, deceptive, or fraudu- 
lent device, contrivance, scheme, 
transaction, act, practice, course of 
business, or an artifice to defraud as 
those terms are used in the applicable 
statutory provisions or any rules 
thereunder if the statement: (1) Was 
prepared with a reasonable basis; and 

(2) was disclosed in good faith. 
~ The rule differs substantially from 
the Advisory Committee’s proposed 
rule (Version “B’’). The proposed rule 
(Version ‘“A’”) protects statements 
made by or on behalf of the issuer and 
thus includes statements of an outside 
reviewer of management’s projections, 
in response to suggestions made by 
commentators on release 33-5699.° 
The Advisory Committee recommend- 
ed rule (Version “B’’) applies to ‘“‘man- 
agement” statements and does not 
specifically apply to statements by 
third party reviewers or define ‘‘man- 
agement.” 

In addition, the rule as proposed is 
not limited to projections made in fil- 
ings with the Commission. The Adviso- 
ry Committee also recommended that 
the safe harbor provision be available 
for all management projection infor- 
mation,® whether or not set forth in a 
filing with the Commission. 

The proposed rule (Version “A”) is 
different from the Advisory Commit- 
tee rule in one other respect. The Ad- 
visory Committee recommended that 
the Commission encourage disclosure 
of management’s plans and objectives 
for future company operations, 
planned capital expenditures and fi- 
nancing, and statements of dividend 
and capital structure policies in addi- 
tion to future economic performance. 
Guidelines for disclosure of these and 
other categories of soft information 
are being considered generally, as well 
as in connection with possible amend- 
ments to guides 22 (Management 
Analysis of the Financial Statements) 
and 26 (Statement of Dividend Policy) 
to implement the Advisory Commit- 
tee’s other recommendations regard- 
ing soft information. Accordingly, the 
proposed rule only relates to state- 
ments which include projections of: (1) 
revenues; (2) income (loss); (3) earn- 


Footnotes continued from last page 
18, and 20 (15 U.S.C. 78 j, r, and t) of the Se- 
curities Exchange Act of 1934; sec. 16 (15 
U.S.C. 79p of the Public Utility Holding 
Company Act of 1935; and sec. 323 (15 
U.S.C. 77 ssw) of the Trust Indenture Act of 
1939. 

*See comments collected in file No. S7- 
561. 

*Report at 365. 
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ings (loss) per share; or (4) other fi- 
nancial items. 

The Advisory Committee proposal 
(Version “B’) also relates’ to 
statement[s] of management’s plans 
and objectives for future company op- 
erations. When further proposals re- 
lating to other categories of forward 
looking information are published for 
comment, corresponding safe harbor 
rules will be considered. 

The proposed rule (Version ‘‘A’’) ap- 
plies to projections made by issuers 
(other than registered investment- 
companies): (1) With a class of securi- 
ties registered pursuant to section 12 
of the Exchange Act; (2) the securities 
of which are exempt from that Act 
pursuant to section 12(g)(2)(G) there- 
of; or (3) which are subject to the re- 
porting requirements of section 15(d) 
of the Exchange Act. The Advisory 
Committee proposal (Version ‘B’’) is 
not so limited. The Commission does 
not believe at this time that the bene- 
fits from encouraging projections of 
future economic performance by non- 
reporting companies outweighs the 
risks to investors, particularly since, in 
general, nonreporting companies may 
not have a history of projections, and 
other information about the company 
may not be publicly available. 

In addition, the proposed rule as 
drafted does not apply to projections 
made by registered investment compa- 
nies. In light of the different consider- 
ations that may apply to investment 
companies in this context, the Com- 
mission has determined at this time 
not to propose a safe harbor rule spe- 
cific to projections made by such com- 
panies. However, comment is specifi- 
cally invited as to whether a_ safe 
harbor rule for investment companies 
would be appropriate and whether 
Version A, Version B, or some other 
rule would be preferable for invest- 
ment companies. Comment is also spe- 
cifically invited as to whether’ distinc- 
tions should be made among different 
kinds of investment companies (e.g., 
open-end and closed-end, unit invest- 
ment trust and management) for the 
purpose of encouraging projection dis- 
closure and providing safe harbor pro- 
tection. 

Finally, and most significantly, the 
proposed rule (Version ‘A”) differs 
from the Advisory Committee propos- 
al (Version “B’) in that Version A 
casts the burden of proof on the de- 
fendant to prove that the projection 
was prepared with a reasonable basis 
and was disclosed in good faith. The 
Advisory Committee proposal would 
place the burden of proof on the plain- 
tiff to establish that the projection did 
not have a reasonable basis or was not 
made in good faith. 

The Commission is proposing the 
rule in this manner since it is con- 
cerned that the burden imposed on a 


plaintiff—including the Commission— 
could be insurmountable. It would be 
extremely difficult to prove the ab- 
sence of a reasonable basis or good 
faith, especially as to plaintiffs who 
would not have the Commission’s in- 
vestigatory procedures available and 
cannot engage in discovery prior to 
the filing of a complaint alleging a vio- 
lation. 

Moreover, Version A reflects the rec- 
ognition that an issuer likely would be 
in a better position to prove that a 
projection was prepared with a reason- 
able basis and disclosed in good faith 
by virtue of its access to all the facts 
and circumstances surrounding the 
disclosure of a particular projection 
for which protection under the rule 
would be sought.’®* However, comment 
is specifically invited as to whether 
Version A or Version B would have sig- 
nificantly different impacts on the 
Commission’s goal of encouraging the 
disclosure of projections. 

The Commission has proposed the 
foregoing amendment pursuant to its 
authority under section 19(a) of the 
Securities Act of 1933 (15 U.S.C. 
T7s(a)), sections 3(b) and 23(a)(1) of 
the Securities Exchange Act of 1934 
(15 U.S.C. 78 and 78w(a)(1), section 
20 of the Public Utility Holding Com- 
pany Act of 1935 (15 U.S.C. 79t), and 
section 319(a) of the Trust Indenture 
Act of 1939 (15 U.S.C. 77sss(a)). In ad- 
dition to the definitional authority 
provided therein, section 19(a) of the 
Securities Act, section 23(a)(1) of the 
Exchange Act, section 20(d) (15 U.S.C. 
79t(d)) of the Holding Company Act, 
and section 319%(c) of the Trust Inden- 
ture Act (15 U.S.C. T7sss(c)) provided 
that no liability under those Acts 
“shall apply to any act done or omit- 
ted in good faith in conformity” with 
any rule or regulation of the Commis- 


“This position was also recognized by 
Congress in the course of drafting secs. 11 
and 12 of the Securities Act of 1933. A pas- 
sage from the House report on the bill 
which eventually was enacted would appear 
to have equal applicability in this context. 

Every lawyer knows that with all the facts 
in the control of the defendant it is practi- 
cally impossible for a buyer to prove a state 
of knowledge or a failure to exercise due 
care on the part of the defendant. Unless re- 
sponsibility is to involve merely paper liabil- 
ity it is necessary to throw the burden of 
disproving responsibility for reprehensible 
acts of omission or commission on those 
who purport to issue statements for the 
public’s reliance. The responsibility imposed 
is no more less than that of a trust. It is a 
responsibility that no honest banker and no 
honest business man should seek to avoid or 
fear. To impose a lesser responsibility would 
nullify the purposes of this legislation. To 
impose a greater responsibility, apart from 
constitutional doubts, would unnecessarily 
restrain the conscientious administration of 
honest business with no compensating ad- 
vantage to the public. 

H.R. Rept. No. 85, 73d Cong., Ist Sess. at 
9-10. 
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sion notwithstanding that such rule or 
regulation may later be amended, re- 
scinded, or determined invalid. 

Pursuant to section 23(a)(2) of the 
Exchange Act (15 U.S.C. 78w(a)(2)) 
the Commission has considered the 
effect that the proposed amendment 
would have on competition and is not 
aware, at this time, of any burden that 
such amendment, if adopted, would 
impose on competition not necessary 
or appropriate in furtherance of the 
purposes of that Act. However, the 
Commission specifically invites com- 
ment as to the anticompetitive effects, 
if any, the proposed rule likely would 
engender. 

All interested persons are invited to 
submit their views and comments on 
the foregoing proposal, in writing, to 
George A. Fitzsimmons, Secretary, Se- 
curities and Exchange Commission, 
500 North Capitol Street, Washington, 
D.C. 20549, on or before December 29, 
1978. Such communications should 
refer to file No. S7-760 and will be 
available for public inspection. : 

The text of the proposed rules (Ver- 
sion “A’’) is as follows. 

Accordingly, it-is proposed to amend 
title 17 of the Code of Federal Regula- 
tions by adding the following sections 
to parts 230, 240, 250, and 260: 

Title 17—Commodity and Securities 
Exchanges, Chapter II, Securities and 
Exchange Commission is proposed to 
be amended as follows: 


SEcURITIES Act or 1933 


§ 230.132A Projections by issuers of future 
economic performance. 


PRELIMINARY NOTE 


Securities Act Release No. 5992, 
“Guides for Disclosure of Projections 
of Future Economic Performance,” 
contains the views of the Commis- 
sion’s Division of Corporation Finance 
regarding significant considerations to 
be taken into account in the disclosure 
of projections. 

(a) A statement containing a projec- 
tion of revenues, income (loss), earn- 
ings (loss) per share or other financial 
items shall be deemed not to be an 
untrue statement of a material fact, a 
statement false or misleading with re- 
spect to any material fact, an omission 
to state a material fact necessary to 
make a statement not misleading, or 
the employment of a manipulative, de- 
ceptive, or fraudulent device, contri- 
vance, scheme, transaction, act, prac- 
tice, course of business, or an artifice 
to defraud, as those-terms are used in 


PROPOSED RULES 


the Securities Act of 1933 or rules and 
regulations thereunder, if such state- 
ment (1) was prepared with a reason- 
abie basis, and (2) was disclosed in 
good faith. 

(b) This rule applies only to state- 
ments made by or on behalf of the 
issuer to which the statement relates 
if, at the time of such statement: (1) A 
class of securities of the issuer is regis- 
tered pursuant to section 12(b) or 
12(g) of the Securities Exchange Act 
of 1934; (2) the issuer is exempt from 
the requirements of section 12(g) of 
that Act by virtue of = section 
12(g)(2)(G) thereof; or (3) the issuer is 
subject to the reporting requirements 
of section 15(d) of the Securities Ex- 
change Act of 1934; and (4) at the time 
the statement is made, the issuer has 
filed all the material required to be 
filed pursuant to sections 13, 14, or 
15(d) of the Securities Exchange Act, 
as applicable: Provided, however, That 
this rule does not apply to statements 
made by or on behalf of an issuer 
which is an investment company regis- 
tered under the Investment Company 
Act of 1940 (15 U.S.C. 70a et seq.). 


SECURITIES EXCHANGE ACT oF 1934 


§ 240.3b-6 Projections by issuers of future 
economic performance. 


(The text of the proposed rule is 
identical to that above, except that 
reference to the Securities Act of 1933 
should read ‘Securities Exchange Act 
of 1934.’’) 


Pusuic UTILITY HoLpinc Company AcT 
oF 1935 


§ 250.103A Projections by issuers of future 
ecoomic performance. 


(The text of the proposed rule is 
identical to that above, except that 
reference to the Securities Act of 1933 
should read “Public Utility Holding 
Company Act of 1935.’’) 


TRUST INDENTURE AcT or 1939 


§ 260.0-11 Projections by issuers of future 
economic performance. 


(The text of the proposed rule is 
identical to that above, except that 
reference to the Securities Act of 1933 
should read ‘Trust Identure Act of 
1939.’’) 

The text of the proposed rules (Ver- 
sion B) is as follows: 


53253 


SECURITIES ACT OF 1933 


§ 230.132A Projections by issuers of future 
economic performance. 


PRELIMINARY NOTE 


(The preliminary note is identical to 
that in Version A.) 

A statement of a management pro- 
jection of future company economic 
performance or a statement of man- 
agement plans and objectives for 
future company operations shall be 
deemed not to be an untrue statement 
of material fact; a statement false or 
misleading with respect to any materi- 
al fact; an omission to state a material 
fact necessary to make a statement 
not misleading; or the employment of 
a‘manipulative, deceptive, or fraudu- 
lent device, contrivance, scheme, 
transaction, act, practice, course of 
business, or an artifice to defraud; as 
those terms are used in the Securities 
Act of 1933 or rules and regulations 
thereunder, unless such information: 
(1) Was prepared without a reasonable 
basis; or (2) was disclosed other than 
in good faith. 


SECURITIES EXCHANGE ACT OF 1934 


§ 240.3b-6 Projections by issuers of future 
economic performance. 


(The text of the proposed rule is 
identical to that above, except the ref- 
erence to the Securities Act of 1933 
should read Securities Exchange Act 
of 1934.) 


Pus.Lic UTILITY HOLDING COMPANY ACT 
OF 1935 


§ 250.103A Projections by issuers of future 
economic performance. 

(The text of the proposed rule s 
identical to that above, except that 
the reference to the Securities Act of 
1933 should read Public Utility Hoild- 
ing Company Act of 1935.) 


Trust INDENTURE ACT OF 1939 


§ 260.0-11 Projections by issuers of future 
economic performance. 

(The text of the proposed rule is 
identical to that above, except that 
reference to the Securities Act of 1933 
should read “Trust Indenture Act of 
1939.”’) 


By the Commission. 


GEORGE A, FITZSIMMONS, 
Secretary. 
NOVEMBER 7, 1978. 
(FR Doc. 78-32164 Filed 11-14-78; 8:45 am] 
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